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Where, in Delaware, an appraiser appointed by com- 
plainant stockholders under Sec. 61 was found not to be a 
“disinterested” person, the Chancery Court dismissed the 
bill of complaint without prejudice to complainants’ rights 
to proceed further to obtain appraisal and payment. (See 
page 247.) The Court of Chancery has dismissed the bill 
of complaint of a non-assenting stockholder, because of 
laches, where it was filed three years after a charter amend- 
ment and a reorganization plan became effective. (See 


page 247.) 


In New York, the books and papers of an unlicensed 
foreign corporation, doing business in the state, were held 
subject to inspection by a director of the corporation. (See 
page 256.) 


In Arkansas, persons creating a debt in the name of a 
corporation which had not been completely organized were 
held liable as partners. (See page 246.) 
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Strange 


as it may seem 


to some corporation officials, 


the question of how many stockholders a cor- 
poration has, or how many transfers of its 
stock there may be per year, has little bearing 
on its need for wise, painstaking handling of 
each separate transfer and for clear, meticu- 
lously kept, complete-to-the-minute stock 
books. For instance, The Corporation Trust 
Company serves as Transfer Agent or Regis- 
trar for some corporations with stockholders 
in six figures and for others with less than a 
hundred, and its services are as helpful, ex- 
cept in point of volume, to the one kind as 
to the other. 

Now, with the widespread losses of trained employees— 
and more to be expected—is a good time to consider 
relieving the officers and directors of your company of the 


responsibilities attached to a company’s making its own 
transfers and keeping its own stock records. 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 


When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at 


cost ($1.50). 
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Having offices or representa- 
tives in every state and territory 
of the United States and in the 
District of Columbiaand inevery 
province of Canada, we: 


1—obtain for lawyers, from 
official sources, any official 
information the lawyer needs 
for incorporating or qualify- 
inga client inany jurisdiction: 


2—under the lawyer's direc- 
tion, attend to all clerical 
details of incorporation or 
qualification as each different 
jurisdiction may require—fil- 
ing, recording, advertising, 
holding incorporators’ meet- 
ing, etc.; 


3—under the lawyer's direc- 
tion, furnish statutory 
office or agent required for 
either domestic or foreign 
corporation in any jurisdic- 
tion: 


4-keep attorneys infeomed 
of all state os | to be = 
and reports to be filed 
client corporation in the 
state of incorporation and any 
States in which it may qualify 
as a foreign corporation. 


Having completely equipped 

ier departments at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
at, or Registrar, for the se- 
curities of corporations ; 


2—as Custodian of Securities, Es- 
itary or Depositary 

uuon Committees, 

rea tom f for corpo- 


The associated companies’ loose-leaf service division 
COMMERCE CLEARING HOUSE, INO, 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLOG, 214N,. MICHIGAN AVE. MUNSEY BLOG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Partial List of Fields or Topics Covered 


State and Local Taxes + 
Liquor Control - 
Utilities Securities + Insurance 
lation + Carriers + Aviation 
Cosmetics + Bankruptcy - 
Mortgages Conditional Sales - 
Accountancy Law - i 
U. S. Supreme Court 
+ Inheritance Taxes 
Federal Administrative Procedure 





Dissolution or Withdrawal Before December 31 


Where either the dissolution of 
a domestic corporation, or the 
withdrawal of a foreign corpora- 
tion from a state in which it has 
been authorized to do business, is 
contemplated before the end of a 
calendar year, experience has 
taught that it is highly advisable, 
in many states, to initiate the dis- 
solution or withdrawal proceed- 
ings as early as practicable, lest 
it be found impossible to consum- 
mate such steps before the end of 
the year, due to conditions im- 
posed by the states involved. 


An outstanding consideration 
which often suggests that a pro- 


posed dissolution or withdrawal 
be effected before the close of the 
calendar year is, of course, a de- 
sire to dispense with the outlay 
of franchise or other taxes which 
will accrue in many states if exist- 
ence continues into the new year 
or if the right to remain in a state 
as a foreign corporation is not re- 
linquished until after the end of 
the year has passed. 


During recent years, more and 
more states have been requiring, 
as a condition precedent to disso- 
lution or withdrawal, evidence that 
the corporation has fulfilled all 
requirements as to the payment of 
taxes and unemployment compen- 
sation contributions, certificates to 
that effect being required to be 
obtained from the officials admin- 


istering the tax and unemployment 
compensation laws. This often 
involves the preparation and filing 
of income or other tax reports 
covering a final period to the date 
of dissolution or withdrawal, and 
the payment of the taxes assessed 
thereon. Plans to dissolve or 
withdraw within the time proposed 
may be upset because of the time 
required for the authorities to ap- 
prove the reports or because of a 
requirement that an audit be first 
made of the corporation’s books, 
to be effected by auditors of the 
state who may already have heavy 
schedules, and it may be that the 
audit will not be begun or com- 
pleted within the time desired. In 
connection with dissolution, it is 
necessary in some states to pub- 
lish notices several weeks in ad- 
vance of the filing of the necessary 
documents or before liquidation 
can be completed. 


If steps are not instituted in 
ample time in states where require- 
ments such as those which have 
been outlined exist, it may not be 
possible to complete dissolution 
or withdrawal before the end of 
the year. Hence, when a dissolu- 
tion or withdrawal is in prospect 
toward the end of a calendar year, 
it is usually found advisable to lay 
the ground work for such a step 
as early as possible. 
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Alberta. 


Arkansas. 
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Domestic Corporations 





. 

Maintenance of suit by Dominion company for several years ruled 
activity sufficient to overcome assertion that charter had not been 
used during those years. The lower court had dismissed this action 
brought by a Dominion company, on the ground that there had been 
a non-user by the company of its charter for three consecutive years, 
and that by virtue of s. 28 of the Dominion Companies Act, 1934 
(Can.), c. 33, the charter had been forfeited and the company had 
no right to maintain the action, which was commenced in 1928. The 
Alberta Supreme Court, Appellate Division, took a different view, 
feeling it could not be said that the company had not used its charter 
for three consecutive years. “In my opinion,” observed the court, 
“the bringing, and maintaining since 1928, the present action, and 
since 1935 the action along with which it was tried and also dis- 
missed, as well as the activities of the trustee during the time when 
the company was in bankruptcy, under the order which was later 
vacated and set aside as being a nullity, constitute a user of the 
charter, and that there has been no period of time in which it can 
be said that there was non-user.” Confederation Land Corporation 
v. C. P. R., (1942) 2 D. L. R. 70. 




















Persons creating debt in name of corporation which had not been 
completely organized held liable as partners. Sec. 3 of Act 255, Acts 
of 1931, governing organization of Arkansas corporations, contained 
a provision as follows: “Upon the filing with the Secretary of State 
of articles of incorporation, the corporate existence shall begin. 
Provided, a set of the Articles of Incorporation (bearing the filing 
marks of the Secretary of State) shall be filed for record with the 
County Clerk of the County in which the corporation’s principal 
business office or place of business in this State is located.” Defend- 
ants, when organizing a corporation, had filed the articles of incorpo- 
ration with the Secretary of State but not with a County Clerk. 
They continued to operate as a corporation for a year thereafter, 
during which time the debt sued upon was contracted in the name 
of the company. Defendants were sued as partners. The Supreme 
Court of Arkansas ruled that defendants were liable for the debt, 
ruling that there had not been sufficient compliance with the incorpo- 
ration law to create a de jure corporation. The court observed: 
“In order to exempt any association of persons from personal 
liability for the debts of a proposed corporation, they must comply 
fully with the act under which the corporation is created. A partial 
compliance with the act is not sufficient. Unless they comply fully 
with the act the business performed by them constitutes them a 
partnership.” Gazette Publishing Co. v. Brady et al., 162 S. W. 2d 
494. Thos. T. Dickinson of Little Rock, for appellant. Talley, Owen 
& Talley of Little Rock, for appellees. 
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Delaware. 


Where appraiser appointed by complainant stockholders under 
Sec. 61 was found not to be a “disinterested” person, court dismisses 
bill without prejudice to complainant’s rights to proceed further to 
obtain appraisal and payment; objections to merger held nugatory 
as to common stock deposited under voting trust agreement and 
voted in favor of merger by trustees. In an action, brought by com- 
plainants as preferred stockholders of respondent, a Delaware corpo- 
ration surviving from the merger of one Maryland and three 
Delaware companies, the appointment of an appraiser to act with two 
others in appraising complainants’ stock was sought. Prior to the 
suit, the parties had each appointed an appraiser under Sec. 61 of 
the Delaware Corporation Law, but as these had failed to agree 
upon the third appraiser, the complainants sought to have the court 
designate a third appraiser. The company contended that the bill 
should have been dismissed because the appraiser appointed by 
the complainants was not a “disinterested” person, within the mean- 
ing of the statute. The Vice-Chancellor found from the evidence 
that the appraiser appointed by the complainants was not such a 
“disinterested” person and concluded that “since the person named 
as the first appraiser is disqualified, there is no occasion for the 
court to designate a third appraiser. Hence, the bill should be 
dismissed, without prejudice to any rights which complainants may 
have to proceed further to obtain an appraisal and payment of their 
preferred stock.” Complainants also held voting trust certificates 
for shares of respondent’s common stock which they had deposited 
subject to the provisions of a voting trust agreement. Respondent 
denied complainants’ right to an appraisal or payment on account 
of such shares. The court, after an examination of the voting trust, 
under which it found that the trustees had lawfully voted the com- 
mon shares in favor of the merger, concluded that “complainants’ 
objections to the merger, in so far as they are based upon owner- 
ship of interests in common stock, must be treated as nugatory.” 
Scott et al. v. Arden Farms Co., 28 A. 2d 81. Commerce Clearing 
House Court Decisions Requisition No. 288304. Hugh M. Morris 
and Alexander L. Nichols of Morris, Steel, Nichols & Arsht, of 
Wilmington, for complainants. Caleb S. Layton of Richards, Lay- 
ton & Finger of Wilmington, and John D. Van Cott of Milbank, 
Tweed & Hope of New York City, for respondent. 

Chancery Court dismisses bill of non-assenting stockholder which 
was filed three years after amendment and reorganization plan 
became effective. Complainant filed its bill challenging the validity, 
against it as a non-assenting stockholder, of a plan of recapitaliza- 
tion of the defendant company. The bill was not filed, however, 
until three years after an amendment, giving effect to the plan, had 
been approved by a large majority of the stockholders. The Chan- 
cellor, after an examination of the evidence, ruled that the claim was 
barred, by laches and dismissed the bill. Bay Newfoundland Co., Ltd. 
v. Wilson & Co., Inc., 28 A. 2d 157. Commerce Clearing House 
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Court Decisions Requisition No. 287564. Josiah Marvel, Jr., of 
Marvel & Morford of Wilmington, and Henry B. Hodge of the New 
York bar, 6f counsel, for complainant. Edwin D. Steel, Jr., of the 
office of Hugh M. Morris, of Wilmington, for defendant. 


Illinois. 


President permitted to recover on note given by corporation to 
cover salary due. At a time when defendant corporation owed its 
president, the plaintiff, $699. for unpaid salary, the corporation 
executed and delivered to him a note for that amount, signed by 
plaintiff as president and by a vice-president. Judgment was ren- 
dered for the plaintiff in a suit upon the note, in the Municipal Court 
of Chicago, the note having been lost or destroyed, and its existence 
being established by secondary evidence. Upon appeal, this judg- 
ment was affirmed by the Appellate Court of Illinois, First District, 
Second Division, which observed: “Since the record does not dis- 
close that there were any creditors who could possibly be injured 
by the transaction, and no fraud or unfairness appears to have been 
perpetrated upon anyone, we perceive no reason why plaintiff should 
be precluded from recovering on his lost promissory note. The salary 
he had earned was payable to him in cash and his willingness to 
accept the note in lieu thereof does not stamp the transaction as 
illegal.” Schratt v. Accurate Instrument Co., Inc., 40 N. E. 2d 823. 
Gustav E. Beerly (John F. Diffenderffer, Jr., of counsel) of Chicago, 
for appellant. Howard D. Moses of Chicago, for appellee. 


Nebraska. 


Secretary of State, after dissolving a Nebraska corporation for 
nonpayment of occupation taxes, has no authority to levy such taxes 
for any year subsequent to such dissolution. In Nebraska Central 
Building and Loan Association v. The Yellowstone, Incorporated, 140 
Neb. 422, 299 N. W. 474, decided in 1941, the Nebraska Supreme 
Court ruled that the Secretary of State has the statutory authority 
to dissolve a domestic corporation for nonpayment of occupation 
taxes due the state, but he is not empowered to levy occupation taxes 
against the corporation for any year subsequent to such dissolution. 
Upon motion for rehearing, the Nebraska Supreme Court has 
recently overruled the motion and adhered to its former opinion. 
Nebraska Central Building and Loan Association v. The Yellowstone, 
Inc.,* 11 Nebraska Supreme Court Journal 985. Commerce Clearing 
House Court Decisions Requisition No. 264982-A. Field, Ricketts, 
& Ricketts of Lincoln, for plaintiff, appellee. Walter R. Johnson, 
Atty. Gen., Robert A. Nelson, Asst. Atty. Gen., of Lincoln, for State 
of Nebraska, impleaded appellant. 

* The full text of these opinions is printed in The Corporation Tax Service, 

Nebraska, pages 1510 and 1512. 
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New Jersey. 


Writ of mandamus for inspection of corporate books and records 
allowed. In a recent instance, the Supreme Court of New Jersey 
granted a peremptory writ of mandamus to stockholders to permit 
them, their representatives and disinterested expert accountants 
chosen by them, to inspect the books and records of their corporation, 
upon a showing, among other circumstances, that the information 
desired was sought in good faith and was related to the stock- 
holders’ substantial interest in the corporation, and that the data 
was not obtainable through the means of the annual reports or 
through a partial audit of the books previously permitted one of the 
relator stockholders by the company. Kemp et al. v. Schloss-She ffield 
Steel & Iron Co. et al., 26 A. 2d 70. Osborne, Cornish & Scheck of 
Newark, for relators. Pitney, Hardin & Skinner and Waldron M. 
Ward of Newark, and Douglas Arant of Birmingham, Ala., for 
respondents. 

Corporation, whose preferred stock was not redeemed at expira- 
tion of redemption period provided in charter, directed to adopt 
measures necessary to effect its redemption. Complainant preferred 
stockholders in defendant company sought to compel the redemption 
of the preferred stock. The charter contained provision for redemp- 
tion, by vote of the majority of the board of directors, at $110 per 
share at the expiration of 15 years from the date of issue. The stock 
had been outstanding more than 15 years. No dividends had been 
paid on it since 1930, so that accumulated dividends at the rate of 
7 per cent. amounted to more than $77 a share. The Court of 
Chancery observed that the words contained in the charter “that 
the stock ‘shall be redeemed’ at the expiration of 15 years must be 
given some reasonable meaning. Without that clause, the company 
has the privilege or option of redeeming the stock. The additional 
clause can be construed only as creating a positive obligation on 
the part of the corporation to redeem.” “But the company’s agree- 
ment to redeem its stock cannot be enforced at a time when the 
corporation is insolvent or when redemption would render the corpo- 
ration insolvent.” After an examination of the company’s financial 
condition, the court expressed the belief that the company could 
not immediately raise the money needed to retire the preferred stock, 
without jeopardizing creditors’ rights. After referring to the com- 
pany’s failure to prepare for the retirement of its stock, and noting 
that its inability to make payment immediately would not annul the 
preferred stockholders’ contract, or prevent the court from awarding 
them a remedy, the court indicated that the corporation “will be 
compelled to adopt all measures necessary for performance. Counsel 
will employ their ingenuity to accomplish the redemption of the 
preferred stock.” The court then made tentative suggestions as 
to how the company might proceed under the circumstances. 
Mueller et al. v. Kraeuter & Co., Inc., et al.,25 A. 2d 874. Child, Riker, 
Marsh & Shipman and Jehiel G. Shipman of Newark, for complainant. 
Edward R. McGlynn of Newark, for defendants. 
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New York. 


Directors, who exhausted assets through salary payments to them- 
selves, held accountable to creditor of whose existence they were at 
the time unaware. Defendants, directors of a corporation, had, over 
a period of years during which the company was practically inactive, 
withdrawn substantial amounts from the corporate funds, as salaries, 
until the corporate assets were thus completely exhausted. This was 
done in ignorance of the fact that there was a creditor of the cor- 
poration. This creditor’s claim was reduced to judgment and in this 
action it was sought to charge the defendants with the moneys with- 
drawn. The New York Supreme Court, Appellate Division, Second 
Department, reversed a judgment of the Special Term, which held 
that neither Section 58 of the Stock Corporation Law nor Section 60 
of the General Corporation Law had been violated. It granted a 
new trial, indicating that “the extent to which defendants have violated 
these two sections and to which they must account will depend upon 
the amount of salaries to which they were fairly entitled for the 
services rendered during the period of the withdrawals.” The court 
also ruled that the action was not barred by the six-year statute of 
limitations as this statute did not apply “where the action is brought 
under Section 60 of the General Corporation Law. In such case the 
cause of action does not accrue to a creditor until judgment has been 
obtained and execution returned unsatisfied ; and the statute of limita- 
tions does not commence to run until the cause of action accrues to 
the creditor (Buttles v. Smith, 281 N. Y. 226). The same rule should 
be applied to actions by a creditor under Section 58 of the Stock 
Corporation Law (Island Paper Co. v. Carthage Timber Corp’n., 
128 Misc. 246).” Rosencranz, as receiver of Harry G. Doran Building 
Corporation v. Doran et al., New York Supreme Court, Appellate 
Division, Second Department, June 15, 1942. Commerce Clearing 
House Court Decisions Requisition No. 284065. Arthur Morris, for 
the appellant. James Maxwell Fossett (Philip B. Matthews with 
him on the brief), for the respondents. 

Five-year voting trust limitation in Real Property Law held inap- 
plicable to a collateral trust resulting from reorganization of cor- 
porate bonds, where collateral securing the bonds and real properties 
underlying mortgages constituting collateral were not reorganized. 
The New York Supreme Court, Appellate Division, First Department, 
has recently ruled that the provision of subsection 2 of section 130-c 
of the Real Property Law providing, in part, that “no agreement 
appointing trustees to vote the stock of any corporation formed or 
used under a plan of reorganization of property shall be valid for a 
longer term then five years,” applies only to reorganizations dealing 
directly with real estate. The court also held that this section had 
no application to a voting trust of the stock of a company involved 
in a reorganization plan under which the bonds of the predecessor 
of that company were reorganized, but where neither the collateral 
securing the bonds nor the real properties underlying the mortgages 
constituting that collateral were reorganized. It was indicated by 
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the court that the life of this voting trust was ten years. Prudence 
Realization Corp. v. Atwell et al., New York Supreme Court, Appellate 
Division, First Department, July 3, 1942. Commerce Clearing House 
Court Decisions Requisition No. 285465. Irving L. Schanzer of New 
York City, for plaintiff. Mark F. Hughes (Alfred J. Callahan with 
him on the brief; Willkie, Owen, Otis, Farr & Gallagher, attorneys) 
of New York City, for defendants. 


Foreign Corporations 
California. 


Unqualified foreign corporation held empowered to maintain suit 
where engaged solely in interstate and foreign commerce. Petitioner 
was a foreign corporation, engaged in California solely in interstate 
and foreign commerce. The District Court of Appeal, Second Dis- 
trict, Division 2, ruled that petitioner could maintain suit, although 
it had not recorded certified copies of its articles of incorporation 
with the secretary of state and county clerk, as required by section 
405, Civil Code, since those requirements are not applicable to foreign 
corporations engaged solely in interstate and foreign commerce and 
the disability concerning the maintenance of suit found in the statute 
is related to intrastate business. Dant & Russell, Inc. v. Board of 
Supervisors of Los Angeles County, et al.,* 128 P. 2d 389. Stanton 
& Stanton and Henry C. Ruhr of Los Angeles, for appellant. J. H. 
O’Connor, Co. Counsel, and Gordon Boller, Deputy Co. Counsel, of 
Los Angeles, for respondents. 








* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 3178. 


Idaho. 


Service upon sales manager of unlicensed foreign corporation up- 
held. Action was brought by a Michigan corporation against a Texas 
corporation, not licensed in Idaho, in the United States District Court, 
District of Idaho, Southern Division, on the ground of diversity of 
citizenship. Service was made upon a sales manager of defendant 
in Idaho, whose activities covered twenty-six states, supervising sales 
with wholesalers, assisting in sales work, looking after collections, 
keeping customers sold on the company’s product and carrying on 
other general sales work. He spent at least sixty days a year in 
Idaho as sales manager in promoting defendant’s business, making 
collections and sales. Defendant had consignment agreements with 
distributors or jobbers for its product and operated at times on a 
commission basis with others. The court regarded the evidence as 
showing “the defendant had brought its property into the State and 
retaining title thereto until it was sold in some instances at such price 
it could fix after being in the State.” The court overruled defend- 
ant’s motion to quash the service, concluding “that all acts and things 
the defendant did combined, constituted doing business.” Straight- 















“. . - Between January 1 and March 31,” 
writes the Treasurer of a certain medium- 
sized corporation, “259 corporate reports 
must be filed by this company and fees paid. 
Before the close of the year, at least 270 
more reports must be filed and fees paid... 
they do not include reports filed under 
Social Security laws or corporate K-10 forms 
of the Securities Commission.” 
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Side Basket Corporation v. Cummer Graham Company, United States 
District Court, District of Idaho, Southern Division, April 15, 1942. 
Commerce Clearing House Court Decisions Requisition No. 281802. 
Richards and Haga of Boise, for plaintiff. George Donart of Weiser 
and Frederick P. Cranston of Denver, Colorado, for defendant. 


Louisiana. 


Dissolution of corporation in 1941 held to abate 1939 federal indict- 
ment as to company. A Texas company was one of the defendants 
indicted in proceedings to recover a penalty in the United States 
District Court, Eastern District of Louisiana, New Orleans Divi- 
sion, in August, 1939. The corporation was found to have been dis- 
solved, in “good faith,” in 1941, at the instance of another corporation, 
engaged in the same business, which had come into the ownership 
of a majority of the former’s capital stock. The court abated the 
indictment so far as it related to the dissolved company, holding that, 
“under general common law,” the dissolution operated the abate- 
ment of the indictment and all proceedings thereunder as to the com- 
pany. United States of America v. Leche et al., 44 F. Supp. 765. 
Commerce Clearing House Court Decisions Requisition No. 281128. 
Robert Weinstein, Assistant United States Attorney. J. Hart Willis 
and Dillard Estes of Dallas, Texas, and W. P. Z. German of Tulsa, 
Oklahoma. 

Receiver appointed for defunct foreign corporation having prop- 
erty in Louisiana. Plaintiff was the majority stockholder and the 
only creditor of a Virginia corporation, the charter of which had been 
annulled in 1933 for failure to pay its annual registration fee and 
franchise tax. The corporation, after having been qualified to do 
business in Louisiana, had withdrawn in 1933. The last stockholders’ 
meeting had been held in 1930 and the last directors’ meeting occurred 
in 1938. Certain property of the company still existed in Louisiana, 
consisting of a one-fifth interest in the profits realized or to be realized 
from two oil and gas companies from the working interest under a 
lease on Louisiana property and the reversionary interest in the 
property appertaining thereto, including the wells, pipe lines, etc. 
Plaintiff sought to have a receiver appointed in Louisiana to take 
charge of the property of the corporation there. The Supreme Court 
of Louisiana ordered the appointment of such a receiver, noting that 
there was jurisdiction over the corporation’s property actually in the 
parish in which the suit was brought and that the plaintiff had the 
right to insist that the court should exercise its jurisdiction to that 
extent. Conceding that the courts of Virginia would have jurisdic- 
tion to appoint a receiver, the court regarded this as an unnecessary 
formality and a useless expense, as it would then be necessary to 
have an ancillary receiver in Louisiana to dispose of the property 
there. Simms v. Coastal Oil & Fuel Corporation et al., 9 So. 2d 428. 
W. P. Hamblen of Houston, Tex., and Pugh, Buatt & Pugh of Crowley, 
for appellant. Joseph S. Gueno, Jr., and H. Purvis Carmouche of 
Crowley, for appellees. 
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New Jersey. 


Service on merchandise broker, acting as such for many corpora- 
tions, set aside where made upon one of the companies represented, 
A foreign manufacturing corporation employed a broker to solicit its 
New Jersey business who also acted in the same capacity for many 
other manufacturers. He sold by sample to jobbers and “syndicate 
stores” and was paid by the manufacturers on a commission basis. 
Orders received were mailed to the manufacturer for acceptance. 
Service of process was made upon the broker as agent of the foreign 
corporation first mentioned. This was vacated by the Supreme Court 
of New Jersey, which regarded the service as ineffectual because the 
broker’s relation to the company “was not such as to constitute him 
its representative for the service of process in an action in personam.” 
Porcelli et al. v. Great Atlantic & Pacific Tea Co. et al., 27 A. 2d 641. 
Harvey G. Stevenson of Newark, for the rule. Schwartz & Schwartz, 
of Newark (Saul Mendelson of Jersey City, of counsel), contra. 


New York. 


Court of Appeals upholds Appellate Division in accepting jurisdic- 
tion of action against foreign bank, engaged in foreign commerce, 
having accounts and property in a New York bank. Banque de 


France, a corporation organized under the laws of France, trans- 
acted business in New York which was purely incidental to its business 
in France, which was that of a commercial bank and of the central bank 
of issue of France. It customarily maintains large bank balances in 
New York. Two residents of New York, claiming to be assignees 
of a cause of action had by Banque National de Belgique, a corpora- 
tion of Belgium, had obtained a warrant of attachment against the 
property in New York of Banque de France and levied upon the 
accounts and property of the latter held by the Federal Reserve Bank 
in New York. After a summons was served by publication upon 
Banque de France, it appeared specially, challenging the jurisdiction 
of the New York courts to take jurisdiction of the action sought to 
be instituted by the assignees. This challenge was rejected by the 
New York Supreme Court, which denied leave to appeal to the Court 
of Appeals. The Banque de France then petitioned, in this proceed- 
ing, to restrain the Supreme Court from entertaining or exercising 
jurisdiction of the action of the assignees. Its petition was dismissed 
by the Appellate Division. Upon appeal from this order of the 
Appellate Division, the Court of Appeals affirmed the order, specifically 
refraining from discussing the merits of the suit. The court assumed 
the appellant, Banque de France, “does business and exercises func- 
tions connected with commerce with the United States and which 
tend to promote such commerce.” It concluded that the exercise of 
jurisdiction by the Supreme Court in the attempted suit was not 
obnoxious to the commerce clause. Banque de France v. Supreme 
Court of State of New York et al., 287 N. Y. 483, 41 N. E. 2d 65. 
Mahlon B. Doing and Frederic R. Coudert of New York City, for 
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appellant. John Foster Dulles, Robert E. Houston, Jr., and MacDonald 
Deming of New York City, for Daniel De Gorter et al., respondents. 

Books and papers of unlicensed foreign corporation, doing busi- 
ness in state, held subject to inspection by director of the corporation. 
In a proceeding in the nature of mandamus, instituted pursuant to 
Article 78 of the Civil Practice Act to compel the corporate respond- 
ent, a foreign corporation, and the individual respondent, its president, 
to permit appellant, a director of the company, to examine and inspect 
corporate books and papers, and for other relief, the New York 
Supreme Court, Appellate Division, Second Department, said: “Upon 
the conceded facts, the corporate respondent, although not licensed 
to do business in this State, is here with its officers, doing such busi- 
ness in that it is rendering services in this State in the management 
of the Sanford Hotel in Flushing, N. Y., not casually, but with a fair 
measure of continuity. It is doing business within the State and is 
present therein. The court is warranted in assuming jurisdiction 
under these circumstances, and it is its duty, in our opinion, to 
assume such jurisdiction. The appellant, as a director of the cor- 
porate respondent, has an absolute, as distinguished from a qualified, 
right to examine its books and papers.” Lavin v. J. C. Lavin Co., 
Inc. et al.,* 34 N. Y. S. 2d 947. Commerce Clearing House Court 
Decisions Requisition No. 282910. Meyer Kraushaar, of New York 
City. for appellant. Leo E. Sherman (Bertram L. Roberts of New 


York City, on the brief) for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,681. 


Pennsylvania. 


Pennsylvania Federal Court dismisses stockholders’ derivative suit 
seeking to apply to a Delaware company statutes of New York and 
Massachusetts limiting extent of a corporation’s investments in stock 
of domestic railroad companies. In a stockholders’ derivative action 
against the directors of a Delaware corporation, it was charged that 
the directors caused the corporation to purchase and hold stock of 
the Boston & Maine Railroad in violation of the statutes of New York 
and Massachusetts, and that a loss resulted therefrom, for which 
an accounting was sought. The United States District Court, E. D. 
Pennsylvania, noted that statutes of New York and Massachusetts 
prohibited corporations from owning more than 10% of the capital 
stock of railroad corporations organized under the laws of the respec- 
tive states. The Delaware company owned 1914% of the stock of 
the railroad mentioned. The court observed that this railroad was 
a consolidated corporation, existing under the laws of New York, 
Massachusetts, New Hampshire and Maine. It concluded that the 
statutes of New York and Massachusetts referred to had no appli- 
cation to the Delaware company’s general corporation affairs taking 
place beyond those states’ boundaries and therefore did not control 
the purchase of the railroad stock made by that company and dis- 
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missed the bill of complaint. Steckler v. Pennroad Corporation et al., 
44 F. Supp. 800. James Howard Molloy of Philadelphia, for plain- 
tiff. R. Sturgis Ingersoll, C. B. Heiserman and Lewis M. Stevens 
of Philadelphia, Elder W. Marshall of Pittsburgh, and Thomas 
Stokes and W. Heyward Myers, Jr., of Philadelphia, for defendants. 


South Dakota. 


Service on Secretary of State, as agent of qualified New Jersey 
corporation which had been dissolved prior to such service, upheld. 
Defendant New Jersey corporation, licensed in South Dakota, moved 
to quash service of summons on its appointed agent, the Secretary 
of State, on the ground that it had been dissolved prior to the service. 
The Supreme Court of South Dakota affirmed an order overruling 
the motion. It noted that New Jersey companies which are dis- 
solved are, by statute, “continued bodies corporate for the purposes 
of prosecuting and defending suits by or against them” and for other 
purposes. The court also stressed that, under the South Dakota law, 
the appointment of the Secretary of State as process agent continues 
in force “irrevocably so long as any liability of such corporation 
remains outstanding in this state.” “If,” continued the court, “defend- 
ant corporation merely withdrew and ceased to do business within 
the state, the appointment would have continued in effect so long as 
any liability against the defendant remained. The present situation 
where the dissolved corporation continues as a body corporate for 
the purpose of prosecuting and defending suits by and against it is 
not distinguishable.” Floerchinger v. Sioux Falls Gas Co., 5 N. W. 
2d 55. Chapman & Nisbet of Sioux Falls, for appellant. Charles 
Lacey of Sioux Falls, for respondent. 


Taxation 


Kentucky. 


Taxation by state of postal savings deposits at a general property 
tax rate five times that imposed upon deposits in banks, held dis- 
criminatory and a burden upon an instrumentality of the federal gov- 
ernment. The Kentucky statutes prescribe a tax upon deposits in 
state banks and national banks of the state at ten cents per $100 
valuation, upon real estate at five cents per $100 valuation, and upon 
all other property at fifty cents per $100 valuation. Appellee, the 
trustee in bankruptcy of a corporation in reorganization, refused to 
pay the state tax upon funds of the debtor in a postal savings depository 
of the United States situated in Kentucky, such savings having been 
considered by appellant Commissioner of Revenue as coming within 
the classification of “all other property” and assessed at the fifty cent 
rate. The question before the United States Circuit Court of Appeals, 
Sixth Circuit, was whether this constituted a legitimate exercise of 
the state taxing power. The District Court had held the assessment 
invalid and dismissed the petition, upon the ground that taxation of 
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postal savings deposits constituted a direct interference by the state 
with the exercise of federal power and upon the further ground that 
taxation at the rate imposed placed a discriminatory burden on an 
activity of the federal government. The order of the District Court 
dismissing the petition was affirmed, the court observing: “This 
discriminatory tax sought to be laid by the state upon United States 
postal savings deposits constitutes such a substantial burden upon 
an instrumentality and activity of the federal government as to be 
beyond the power of the state to impose. Postal savings institutions 
are a part of the structure of the federal government and entitled 
under the constitution to the same immunity from interference by 
the state as other federal instrumentalities.” “Obviously, taxing postal 
savings certificates, and the deposits which they represent five times 
as much as deposits in banks within the state, will cripple the exten- 
sion, and within Kentucky possibly destroy the use of postal savings. 
If these deposits are to be taxed at such a rate in comparison with 
ordinary bank deposits throughout the forty-eight states, the use of 
postal savings depositories may be practically terminated. It follows 
that this tax cannot be upheld.” Jn the Matter of Kentucky Fuel Gas 
Corporation et al.,* 127 F.2d 657. Hubert Meredith, Attorney Gen- 
eral, and H. Appleton Fedra, Assistant Attorney General of Frankfort, 
for appellant. Robert T. Caldwell and Porter M. Gray of Ashland, 
for appellee. (Appeal filed in the Supreme Court of the United States 
under the title of Reeves v. Williamson, July 27, 1942; Docket No. 259. 
Appeal dismissed for the want of jurisdiction; petition for writ of cer- 
tiorari denied, October 19, 1942.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Kentucky, page 2556. 


Montana. 


State Supreme Court reverses its former position by holding that 
a foreign corporation, dissolved and ceasing business in December, 
1937, is not subject to a corporation license tax based on income for 
that year. On December 4, 1941, the Montana Supreme Court, in 
State v. Maguire Construction Co., 125 P. 2d 433, (The Corporation 
Journal, March, 1942, page 130), ruled that a foreign corporation 
which had ceased to do business in Montana was required to file 
a license tax return and pay the license tax for the portion of the 
last year during which it had carried on business in the state. The 
corporation was qualified in Montana in April, 1934, paid the fran- 
chise tax in 1935, 1936 and 1937, computed each year upon the net 
income from its business transacted in the state during the preced- 
ing year. It discontinued business in the state on December 6, 1937, 
when it was dissolved. It resisted payment of a corporation license 
tax computed upon business transacted between January 1, 1937 and 
December 6, 1937. The Montana Supreme Court, reversing its 
former ruling, redecided the case on May 7, 1942, and held that no 
further tax was due from the company, observing: “The 1937 year’s 
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income could not have been employed in computation of any tax 
unless the corporation had been carrying on business in the state in 
1938, in which event it would then have served as the measure of 
the tax for that year, under the present law.” State v. Maguire Con- 
struction Co. et al.,* Montana Supreme Court, May 7, 1942. Com- 
merce Clearing House Court Decisions Requisition No. 281584. 
R. F. Gaines of Butte, for appellants. John W. Bonner, Attorney 
General ; I. W. Choate and Ralph Anderson, of Helena, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Montana, page 1594 


Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

FEDERAL. Docket No. 22. Helvering, Commissioner of Internal 
Revenue v. Sprouse, 122 F. 2d 973. (The Corporation Journal, April, 
1942, page 158.) Federal income tax—stock dividend paid in non- 
voting common stock of corporation. Appeal filed, January 21, 1942. 
Certiorari denied, March 2, 1942. Petition for rehearing denied, March 
30, 1942. Order denying certiorari vacated, and petition for writ of 
certiorari granted, May 11, 1942. 

Feperat. Docket No. 66. Strassburger v. Commissioner of 
Internal Revenue, 124 F. 2d 315. (The Corporation Journal, March, 
1942, page 134.) Federal income tax—stock dividend in preferred 
stock declared by corporation which had only one class of stock out- 
standing, all owned by one person. Appeal filed, April 3, 1942. Certi- 
orari granted, May 11, 1942. 

Kentucky. Docket No. 259. Reeves v. Williamson, Trustee of the 
Kentucky Fuel Gas Corporation, 127 F. 2d 657. (The Corporation 
Journal, November, 1942, page 257.) State taxation—validity of Ken- 
tucky property tax on postal savings certificates. Appeal filed, July 
27, 1942. Appeal dismissed for the want of jurisdiction; petition for 
writ of certiorari denied, October 19, 1942. 


* Data compiled from CCH U. S. Supreme Court Service, 1942-1943 
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Regulations and Rulings 


CaLIFORNIA—A license to operate a cold storage warehouse may 
not be transferred. Such license does not pass to the surviving corpo- 
ration with which the licensee is merged. (Opinion, Attorney General, 
California CT (Corporation Tax) Service, J 30-712.) 

District or CoLumBiA—If a sales contract requires the seller to 
deliver goods to the buyer in the District of Columbia or to pay the 
freight or cost of transportation to the buyer in the District, title to 
the property does not pass until the goods have been delivered within 
the District, and a foreign corporation making sales and delivery of 
personal property into the District in such a manner would be deriving 
income from District of Columbia sources and therefore would be 
required to comply with the provisions of the District of Columbia 
income tax law. (Opinion of the Corporation Counsel, District of 
Columbia CT, § 14-007.) 

Maine—The returns and reports filed by domestic and foreign 
corporations are open for public inspection. (Letter, Acting Secre- 
tary of State, Maine CT, § 7836.) 

Missouri—The Attorney General has rendered an opinion to the 
effect that the use fuel tax imposed under H. B. No. 516, Laws 1941, 
upon the use of fuels to propel motor vehicles upon the highways, 
may be collected from those who use such fuel in Missouri while en- 
gaged solely in interstate commerce. (Missouri CT, § 40-102a.04.) 

North Daxota—Sales to non-residents completed in North 
Dakota are not exempt from the sales tax as sales in interstate com- 
merce. Where, however, delivery is to be made in the foreign state 
of the buyer, either by the seller, or via a carrier, it is interstate com- 
merce and exempt from the tax. (Opinion of the Attorney General, 
North Dakota CT, § 7997c.) 

South Daxota—The Division of Taxation has indicated that vol- 
untary payments by employers of amounts due from their employees 
for Federal Social Security or State Employment Compensation Bene- 
fits are not deductible in computing the employer’s state net income 
tax. (South Dakota CT, § 15-010.) 

TENNESSEE—The Attorney General of Tennessee has advised the 
Secretary of State that a foreign corporation which has withdrawn from 
the state stands in the same position as though it had never been 
domesticated and that domestication fees must be paid anew, there 
being no statutory provision made for reinstatement by paying up all 
past due fees. (Tennessee CT § .416.) 

A foreign trust company proposing to serve as trustee of a 
Tennessee trust must domesticate in Tennessee in order to administer 
the trust. (Opinion, Attorney General to Secretary of State, Tennessee 
CT, ¥ .417.) 

Texas—The surrender of shares of capital stock by the individual 
shareholder to the issuing corporation for cancellation and extinguish- 
ment is not subject to the stock transfer tax. (Opinion of Attorney 
General, Texas CT, page 6392.) 





The Corporation Journal 


Some Important Matters for 
November and December 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation Trust Company or C T 
Corporation System. 


Ataska—Annual Corporation Tax due on or before January 1.— 
Domestic and Foreign Corporations. 

DeLawareE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

District oF CoLumBia—Annual Report ‘due between January 1 and 
January 20.—Domestic Corporations. 

Application for license in connection with District Income 
Tax due on or before January 1—Domestic and Foreign 
Corporations. 

Georcia—Annual License Tax Report and Tax due on or before Janu- 
ary 1.—Domestic and Foreign Corporations. 

New Yorxk—Second Installment of Franchise (Income) Tax of Busi- 
ness Corporations due on or before November 15 (or within 
30 days after notice, if given later than October 15; payable not 
later than January 15, in any event).—Domestic and Foreign 
Business Corporations other than real estate and holding 
companies. 

Supplementary Franchise Tax Return (Form 60 CT) due 
on or before November 30.—Domestic and Foreign Corpora- 
tions organized or qualified between May 14 and November 1 
of current year. 

Unitep States—Fourth Installment of Income Tax imposed for the 
calendar year 1941 due on or before December 15.—Domestic 
Corporations and Foreign Corporations having an office or place 
of business in the United States. 
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Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Contracts You Can’t Enforce. Some interesting case-histories which 
show the advisability of a contractor getting his lawyer’s advice 


before undertaking construction work outside his home state, even if for the 
federal government. 


After the Agent for Service Is Gone. What will happen then if suit is 


brought against the company? Some examples taken from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation—all reflecting the 
amendments adopted in 1941, 


Spot Stocks—and Interstate Commerce. Treats, in a general and 
informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 
184-page hook containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corpuration officials. 


Amendments to Delaware Corporation Law, 1941. Contains complete 


text of the amendments adopted at the 1941 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


We’ve Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in arfy states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 





Re: Sweeping ‘Wage 
and Salary Freeze Order’ 


President Roosevelt’s Executive Order of October 3 under 
the new Wage Stabilization (‘“Anti-Inflation”) Law has tre- 
mendous significance for everyone concerned with the correct 
understanding and application of these far- reaching wartime 
controls over wages and salaries. 


Every industry and business, every employer and every em- 
ployee may be involved in this new regulation of wages and 
salaries. With the Policy now formulated, definitive rulings 
and interpretations from the War Labor Board, officially 
charged with the administration of the Policy, are sure to 
come—vital to know about and follow. 


Be er pee 
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Get essential facts quickly, fully, regularly. It’s easy if you 
are a subscriber for “the complete reporter on labor law”— 


ee ee 


CCH LABOR LAW SERVICE 


Loose Leaf—Always Up-To-Date 


Among the Features: National War Labor Board Provisions, Federal 
Wage and Hour Law, Wagner National Labor Relations Act, Walsh- 
Healey Act, Related Federal Laws—Non-technical Explanation of 
Laws and Regulations—Helpful Annotations—Pointed Editorial Com- 
ments—Regulations and Rules in Full Text—Procedure and Practice 
before NLRB—State Labor Laws—Thoroughly Indexed: Topical 
Indexes, Cumulative Indexes—Tables of Cases—Finding Lists—New 
Matters, etc.—Four Handy Loose Leaf Binders—Tabbed Guides. 


Note: Pertinent court decisions originally reported currently in 
loose leaf form are reissued in bound volumes as needed and supplied 
without extra charge. 
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Make the old one do and save the 
money the new one would have cost. 
Then put the saved money into a 
War Bond—thus the saved money 
will work twice: for you, when you 
need it after the war, and for your 


country now in fighting the war. 


A 
* 
» 
” 
. 
* 
* 
* 
x 
. 
* 
> 
* 
* 
. 
. 
. 

& 


KKK KKK KK KKK KKK KKK Kaa KK 





PD Morte & Ol ER RKEKRKKKKKKKKKXKKKkH 


